Complainant notes that in Bryant, supra, while the miner admitted
that he didn't like setting jacks, and in fact, had a general fear of
the job, in the instant case the respondent did not allege that the
complainant's refusal to stay over and work was based on his dislike of
pillar work, but simply maintained that he did not want to continue
working because of the straight time pay rate.  Further, complainant
points out that while he did state that pillar work is more strenuous,
he never stated, nor was it established by any testimony, that he specifically
disliked pillar pulling, and when asked if his work refusal was because
pillar work was hard, he responded "no" (Tr. 87, 105).

Complainant contends that the record in this case strongly supports
the proposition that his work refusal was made in good faith.  He points
to his testimony, as well as the agreement by the respondent, that he
had never before been disciplined or warned or encountered any problems
whatsoever with management during his 15 months employment (Tr, 88, 90,
438-439).  He also cites the testimony of Raymond Cochran, who hired him
and was respondent's superintendent during his entire employment, stating
that he was both an experienced and a good worker (Tr. 131-132).  In
addition, complainant asserts that it is not disputed that he had frequently
worked overtime before his discharge (Tr. 65), had volunteered to work
overtime before his discharge (Tr, 65), had volunteered to work overtime
(Tr, 79), and had never before refused to work overtime (Tr. 88).  Complainant
concludes that these are not the characteristics of a miner who shirks his
duties and attempts to deceive management.  He also states that it is
undisputed (and the payroll record Exhibit //2 confirms) that he worked an
additional hour after the completion of his regular shift earlier during
the week of his discharge, and that he explained at hearing that the crew
had stayed beyond their normal work hours in order to take the final
cross-cuts out of the last (or number 5) pillar in a row (Tr, 85).' Absent
proof to the contrary, complainant argues that this tends to indicate
that he was a conscientious worker.  He also notes that if I accept the
respondent's assertion that Thursday was the last day of the pay period,
this would establish that he had been paid straight time for the extra
hour he worked two days before and would contradict the assertion that
he refused to work the additional work on Thursday because it would have
been the first time he would not have been compensated for extra work
at the overtime rate.

In light of the respondent's allegations of bad faith, the complainant
poses the question as to why superintendent Cochran did not question his
good faith when he stated at the August llth meeting that he had been
too exhausted to continue working on August 6th.  Complainant cites my inquiry
of Mr, Cochran from the bench during the hearing if he knew what the
complainant was complaining about in this case, and Mr. Cochran?s response
"All I know is he wasn't able to work that night" (Tr. 151),  Complainant
also cites Mr. Cochran's further statement that he would not have fired
the complainant if it had been his decision to make (Tr. 152), and
complainant concludes that it is highly unlikely that a mine superintendent
who was second in command at the mine would oppose the discharge of a miner
for refusing to work if he suspected the miner's reasons for the work
refusal were fradulent.

437reason for his work refusal was his resentment of the operator's assignment
